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1. INTRODUCTION

Regents of the University of California, by counsel, hereby responds to the unauthorized

"Brief of Amicus Curiae" filed by State of Wisconsin Investment Board ("SWIB") on or about

January 28, 2002.! Without seeking leave of the Court, SWIB argues in its amicus brief that an

entity's status as an institutional investor, alone, exempts a lead plaintiff movant from §21D's

presumptive bar.?

There is no such blanket exemption for institutions under the PSLRA. No court has ever so
held. Indeed, each court that has analyzed exemption from the "presumptive bar" of §21D has
evaluated case-specificor "special circumstances' which might justify exemption. See infra at 3-4;
Regents Opp. at 19-23; Regents Reply at 31-32. SWIB ignores the circumstances that counsel
against lifting the presumptive bar here, namely that: (1) another lead plaintitf movant is well
qualified to prosecute this action (i.e., Regents); (11) allowing the FSBA lead plaintiff status here

would contradict the policies underlying the PSLRA because the FSBA's litigiousness frustrates

effective monitoring; and (i11) there are significant threats to the FSBA's typicality and adequacy
under Rule 23. (Indeed, more recent admissionsto the press by those controlling the FSBA further

confirm there are issues with FSBA's typicality and adequacy in this case. See infra at 5-8.) SWIB

blithely 1gnores the facts of this case, stating "SWIB does not otherwise take a position on which of

the applicantsin this case should be selected as the most adequate plaintiff." SWIB Brf. at 8. But
the facts which SWIB ignores are critical to the Court's determination of whether the presumptive
bar should be lifted for the FSBA here.

The FSBA itself also 1ignores the circumstances here and misconstrues §21D by suggesting
the "Restrictions on Professional Plaintiffs" provision counts only those "active" cases in which the

FSBA serves as a lead plaintiff to determine application of the presumptive bar. First, §21D

'SWIB is an institution that soon might be barred from serving as lead plaintiff by the
"Restrictions on Professional Plaintiffs" provision of the PSLRA. (Although SWIB is not as
litigious as the Florida State Board of Administration ("FSBA"), SWIB admits it has been a lead
plaintiff in four securities class actions. SWIB Brf. at 7-8 & n.10.)

“Regents alternatively requests that the Court order that SWIB's amicus brief will not be
considered by the Court because SWIB did not seek leave of Court to file and because SWIB's
amicus brief does not provide relevant, non-repetitive information to the Court.
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unambiguously does not so limit its application and there 1s not a shred of legislative history to
support the new rule which the FSBA asks this Court to make. Second, the suggestion that certain
of the FSBA's cases are not "currently active," FSBA Reply at 16-17, 1s dubious. See infra §11.B.
And FSBA's suggestion that there are no issues concerning its adequacy here is belied by Judge
Alsup's recent decision in Critical Path. See infra at 5-8.

In sum, SWIB asserts that this Court has very limited discretion in determining whether an
institutional investor is barred from serving as a lead plaintiff, when in fact district courts, as Judge
Whyte held in McKesson, have "considerable" discretion to do so. See infra §I1.D. Allowing the
FSBA to serve as lead plaintiff would contradictthe purposes of the PSLLRA under the circumstances
of this case, and SWIB's attempt to limit this Court's assessment of those circumstances should be
rejected.

I1. ARGUMENT
A. §21D's "Restrictions on Professional Plaintiff’' Provision Is
Unambiguous and Its Legislative History Does Not Support the
Specific Analysis SWIB and the FSBA Want to Inscribe Upon the
Statute

SWIB suggests §21D's "Restriction on Professional Plaintiffs" provision cannot mean what
1t says. Despite the statute's clear text, they say Congress actually meant that for certain lead
plaintitf movants, their status as an mstitutional investor, alone, exempts such a movant from §21D's
presumptive bar. The FSBA further suggests that Congress meant to distinguish between the
procedural posture of various cases and that §21D counts only those "active" cases in which the
FSBA serves as a lead plamntiff to determine application of the presumptive bar. But Congress
included no such limitations in §21D.

Section 21D unambiguously states "a person may be lead plaintiff ... in no more than 5
securlties class actions brought ... during any 3-year period." 15 U.S.C. §78u-4(a)(3)(B)(vi)
(emphasis added).

SWIB's attempt to contradict the PSLRA's unambiguous statutory text by resorting to

legislative history should be rejected. Appeals to legislative history are well-taken only to resolve

statutory ambiguity, Barnhill v. Johnson, 503 U.S. 393, 401 (1992), and here there is none.
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"Legislative history is irrelevantto the interpretationof an unambiguous statute.” Davis v. Michigan
Dep't of Treasury, 489 U.S. 803, 808 n.3 (1989); see also In re Kelly, 841 F.2d 908, 912 (9th Cir.
1988). More important, statements in the legislative history "have never been regarded as
sufficiently compelling to justify deviation from the plain language of a statute." United States v.
Oregon, 366 U.S. 643, 648 (1961). Simply put, "legislative history — no matter how clear — can't
override statutory text." Hearn v. Western Conference of Teamsters Pension Trust Fund, 68 F.3d
301, 304 (9th Cir. 1995). And here the legislative history does not, in any event, clearly support
SWIB's contentions.

Moreover, when a statute is ambiguous, courts "first look to the conference report because,
apart from the statute itself, it 1s the most reliable evidence of congressional intent." See In re Silicon
Graphics Inc. Sec. Litig., 183 F.3d 970, 977 (9th Cir. 1999). But here, the Conference Report merely
confirms that a court "may need" to exempt an otherwise presumptively-barredprofessional plaintiff.
See H.R. Conf. Rep. No. 104-369, at 35 (1995), reprintedin 1995 U.S.C.C.A.N.679, 734. Nowhere
in the legislative history are institutions given a blanket exemption from the professional plaintiff

bafr, as SWIB claims.

Section §21D's "Restrictions on Professional Plaintiffs" is unambiguous. Even assuming it
were ambiguous, there is no legislative history which could adequately resolve any ambiguity in
favor of a blanket exemption for institutions or requiring the Court to distinguish between the
procedural posture of various cases to count only those "active" cases in which the FSBA serves as
a lead plaintiff to determine application of the presumptive bar.

B. This Court Has "Considerable Discretion' to Determine if Exemption

from the "Presumptive Bar" Is Justified Under the Circamstances of
the Case — Circumstances Which SWIB Ignores
SWIB argues that for certain lead plaintiff movants, their status as an institutional investor,

alone, exempts such a movant from §21D's presumptive bar. To the exclusion of all other case-

specific facts, SWIB claims that as long as the FSBA is an institutional investor willing and able to

oversee and direct the litigation and retain competent counsel at a competitiverate, the presumptive

bar of §21D does not apply to the FSBA. SWIB Brt. at 6. In other words, according to SWIB, this
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Court has little or no discretion to determine application of §21D's presumptive bar when an
institution is ivolved.

SWIB is wrong. As Judge Whyte stated in McKesson when he denied the FSBA's bid for
lead plaintiffin favor of a lead plaintiff which had a loss of approximately $50 million, or just 30%
of the FSBA's claimed damages, the "Restrictions on Professional Plaintiffs" provision of §21D
' gives the court considerable discretion to bar repeat litigants, creating a rebuttable presumptionthat
the same plaintiff should not direct more than five securities class actions in three years." Aronson
v. McKesson HBOC, Inc., 79 F. Supp. 2d 1146, 1156 (N.D. Cal. 1999).

Indeed, SWIB ignores the circumstances of this case, namely that: (1) another lead plaintiff
movant is well qualified to prosecute this action (i.e., Regents); (i1) allowing the FSBA lead plaintiff
status here would contradict the PSLRA because the FSBA's litigiousness frustrates effective
monitoring; and (iii) there are significant issues concerning the FSBA's typicality and adequacy
under Rule 23, as most recently illustrated by FSBA's public statements noted herein. The rule
which SWIB seeks to inscribe upon §21D would simply contradict the purposes of the PSLRA by
frustrating effective monitoring, particularly when (as here) there is another qualified institution
(Regents) with a large financial interest in the litigation which 1s not presumptively barred from
serving as lead plaintiff.

Nor does the "Restrictions on Professional Plaintiffs" provision count only those "active"

cases in which the FSBA serves as a lead plaintiff to determine application of the "presumpﬁve bar."

Section 21D unambiguously states "a person may be lead plamntiff ... in no more than 5 securities
class actions brought ... during any 3-year period." 15 U.S.C. §78u-4(a)(3)(B)(vi) (emphasis
added).

Thus, first, §21D unambiguously does nof limit its application as the FSBA suggests and
there is not a shred of legislative history to support the new rule which the FSBA asks this Court to
make. Second, the suggestion that certain of the FSBA's cases are not "currently active" is dubious.
FSBA Reply at 16-17. As Regents has explained, the FSBA presently serves as lead plaintiff in at

least nine securities class actions, is involved in 18 major securities class actions and six private

securities actions, bringing the FSBA's active and current securities fraud cases to 24.
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The FSBA erroneously suggests that two class actions the Regents states the FSBA is
currently litigating as lead plaintiff "are settled or otherwise concluded," including In re Dollar
General Corp. Sec. Litig., No. 3:01-0388 (M.D. Tenn.) and In re Critical Path, Inc. Sec. Litig., No.
C 01-00551 WHA (N.D. Cal.). FSBA Reply at 16-17 nn.6, 27; January 29, 2002 Lettera Aff., 94.
Indeed, the FSBA's "Quarterly Legal Activities Report," dated January 14, 2002, contradicts what
the FSBA claims about the status of its litigation, as it lists Critical Path and Dollar General among
24 securities actions the FSBA calls "cases in which the SBA is actively involved." Ex. 1, at 6.

In fact, Dollar General has not yet been approved for settlement by the court, and the action
1s likely to continue for months, if not years, even if a partial settlement were approved in the next
few months.

And, m Critical Path, on January 17, 2002, Judge William H. Alsup entered an order
denying the FSBA'srequest for preliminary settlementapproval. In re Critical Path, Inc. Sec. Litig.,
No. C 01-00551WHA, Order Declining Preliminary Approval of Class Settlement (N.D. Cal. Jan.
17,2002) (Ex. 2). Judge Alsup's Order is significant here 1n that 1t supports Regents' contention that
1ssues concerning the FSBA's adequacy under Rule 23 counsel against raising the presumptive bar
for the FSBA in this case. In Critical Path, the FSBA attempted to settle claims on behalf of a class
of Critical Path shareholdersfor $13.6 million, without taking any significant action to prosecute the
case. This was a "low-end settlement,” as Judge Alsup concluded, given (among other things),
FSBA's “investigation" supported a maximum recovery of over $200 million. Order at 6-7.
(Damages in Critical Path have been calculated by counsel for Regents to be as high as $892
million.)

In denying FSBA's request for preliminary approval of its proposed settlement, Judge Alsup

found the FSBA and its counsel failed to prosecute the case:

No depositionshave been taken. No formal discovery has occurred. No class
counsel interviews of defendants have occurred nor have defendants given
statements....

Order at 4. Judge Alsup went on to 1dentify numerous deficienciesin the FSBA's attempt to justify

the "low-end settlement" the FSBA proposed:
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The main problem is that class counsel's investigation supports a maximum recovery
of over $200 million (not counting the PeerLogic shares) and class counsel wishes
to release it for only $13.6 million . . . . In justifying this large discount, class
counsel cites, in conclusory fashion, "the risks of proving liability" (Decl. 9 16).
How counsel can calibrate those "risks” when no deposttions whatsoever have
been taken is a mystery. The fact that the documents evidently show large
fictitious sales inflating the fourth-quarter revenue — plus the admissions and
extraordinary curative steps taken by the company itself afier the fact — indicate
that liability will not be an overly difficult issue. Also cited 1s the "complicated
nature of proof of damages" ( 16). This conclusory phrase probably refers to the
need to factor out extraneous market forces in tracing the portion of the stock
plummet attributableto the actionable statements. For this, one would have expected
the "retained economist” or counsel to supply a declaration explaining any difficulty.
None was filed. So it 1s impossibleto assess the extent to which this could justify a
low-end settlement.

Order at 7 (emphasis added and in original).

Similar to the FSBA's apparent disregard of an important source of recovery for Enron's
shareholders — insider trading proceeds — in Critical Path, Judge Alsup criticized the FSBA for
disregarding the prospect of recovery from defendant officers and directors given the risk of
bankruptcy of Critical Path:

[N]o mvestigation whatsoever has been conducted to ascertain the net worth and

ongoing income of the defendant officers and directors, at least insofar as this record

shows. They are, after all, defendants. They must be expected to respond to any

judgment based on any wrongdoing by them in the absence of adequate insurance.

If insurance limits truly drove the settlement, then we need to know the extent of

other plausible sources of recovery.

Order at 7. Here, the FSBA is speculating about another "low-end settlement": "I don't think
anybody expectsto recover a significantamount of money.... Butif1 get 10 cents on the dollar that's

still $30 million." Jaconette Reply Decl., Ex. 20. As in Critical Path, such a settlement would not

contemplate contribution from anything other than insurance proceeds.

Judge Alsup further criticized the FSBA as a lead plamtiff, noting that the FSBA had failed

to supply a declaration explaining its "role in the negotiations" or why i1t "recommends the
settlement." Order at 8. The FSBA, who was "supposed to direct the litigation for the class,
submitted a declaration at the Court's request,” but that declaration showed only "some settlement

involvement" by the FSBA and indicated "FSBA did not attend the mediations." Id. As concluded

by Judge Alsup, the declaration indicated the FSBA was "oblivious" to a critical allocation 1ssue
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before the Court, namely that 20% of the proposed settlement was going to claims brought in another
lawsuit by shareholders of another company.

The FSBA attempts to downplay that its former relationship with Alliance poses significant
threats to its typicality of claims and adequacy of representation under Rule 23, by stating it "has
made it clear that no decisions" have been made to sue Alliance. FSBA Reply at 24. But the
FSBA's recent public admissions are inconsistent with what it suggests. Several FSBA members,
including Florida Governor Jeb Bush, Comptroller Bob Milligan, and Treasurer Tom Gallagher,
"agreed" that Alliance must be pursued quickly. "'We believe Alliance is probably the one we
should be going after first — everybody else 1s going after Enron and Arthur Andersen." See Ex. 3
(emphasis added).  As stated at a recent Florida State Cabinet meeting by Tom Herndon,
Executive Director of the FSBA.:: "I think we've always held out the very distinct possibility that a
step of that nature against Alliance would be not only appropriate but the correct thing to do." In
response to Governor Jeb Bush's indication that Alliance should be pursued "legally,"
notwithstanding this action, Attorney General Bob Butterworth stated: "Everyone is going after
Arthur Andersen and Enron but Alliance is one that actually caused us our biggest damage and
you're right Governor, we cannot let them walk."> (Emphasis added.)

Attorney General Butterworth's statement that "Alliance is the one that actually caused us
our biggest damage" 1s precisely the evidence that defendants' counsel in this case would use to try
to break the chain of causation between defendants' false statements and the FSBA's losses (and the
class' losses 1f the FSBA 1s lead plaintiff), and likewise rebut the presumption of reliance. And his
statement that "we cannot let them walk" underlines the fact that the FSBA 1s going to be involved
in a massive litigation against Alliance, which he believes is "the one" that the FSBA "should be
going after first." In other words, Alliance is the FSBA's "first" priority, not the claims of
"everybody else" —in fact, the class.

Further undermining SWIB's argument that the presumptive bar should not be applicable to

the FSBA is the fact that the FSBA's public statements are already providing fodder for defense

‘Florida  State  Cabinet  Meeting, Januwary 29, 2002, available at
<http://www.dos.state.fl.us/cabinet/>.
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counsel. Notwithstandingthese statements and others which illustrate the obvious typicality issues
which FSBA faces, the FSBA says there is a "complete absence" of proof concerning the Alliance
issue. FSBA Reply at 22.* As a spokesperson for the FSBA has stated, "[w]e had a fair amount of
discussions with Alliance about what was happening with our Enron shares .... There were plenty
of red flags and we would talk about them. But Alliance ignored the red flags ...." Ex. 4. See also
EX. 5.
Hl. CONCLUSION

For all the reasons set forth herein, allowing the FSBA to serve as lead plaintiff would
contradict the purposes of the PSLRA under the circumstances of this case and SWIB's attempt to

limit this Court's discretion in applying the presumptive bar of §21D should be rejected.

DATED: February 1, 2002 Respectfully submitted,

SCHWARTZ, JUNELL, CAMPBELL
& OATHOUT, LLP

ROGER B. GREENBERG

Federal 1.D. No. 3932

State Bar No. 08390000

R B. GREENBERG

Two Houston Center

909 Fannin, Suite 2000
Houston, TX 77010
Telephone: 713/752-0017

*Even given this obvious typicality issue raised by the Alliance scenario, FSBA claims that
as a matter of law, FSBA's additional claim against Alliance does not defeat reliance in the context
of a fraud-on-the-marketcase. But the Eleventh Circuit case which FSBA cites for this proposition
1s not a fraud-on-the-marketcase as here. In Ross v. Bank South, N.A., 837 ¥.2d 980, 997-98 (11th
Cir.), vacated on other grounds, 848 F.2d 1132 (1988), the plaintiff brought "fraud-created-the-
market," or "Shores" claims, not fraud-on-the-marketclaims. As the Eleventh Circuit explained, the
"rebuttal of this presumption [of reliance] 1s more difficult under Shores than under Blackie," which
1s the seminal case discussing the presumption of reliance for fraud-on-the-marketclaims. 848 F.2d
at 995 (citing Blackie v. Barrack, 524 F.2d 891, 906 (9th Cir. 1975)). Accordingly, the reasoning

of Ross 1s inapplicable here.
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[, the undersigned, declare:;

1. That declarant is and was, at all times herein mentioned, a citizen of the United Srares
and a restdent of the County of San Diego, over the age of 18 years, and not a party to or interest in

the within action: that declarant’s business address 15 401 B Street, Suite 1700, San Diego, California

02101.
2. That on February 1, 2002, declarant served the RESPONSE OF THE REGENTS OF

THE UNIVERSITY OF CALIFORNIA TO "BRIEF OF AMICUS CURIAE" FILED BY STATEOF
WISCONSIN INVESTMENT BOARD by depositing a true copy thereof'in 2 United Stares mailbox

at san Diego, California 1n a sealed envelope with pestage theréon fully prepaid and addressed o
the parties listed on the attached Seyvice List.

3. That there 18 a regular communication by mail between the place of mailing and the
places so addressed,

Ideclare under penalty of perjury that the foregoing 1s true and correct. Executed this 1stday

of February, 2002, at San Diego, California.
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CHAROTON LLP

Chase Tower, 600 Travis

Suite 1700

Houston, TX 77002
T13/2855-5500
7123/659-4466 {fax)

B19685E023 T-879 P.0&8/12 F=551
()

Thomas E. Bilek =

HOEFFNER, BILEK & EIDMAN,
L.L.PR.

440 Loulsliana, Suite 720

Houston, TX 77002
T13/227=-7720
713/227-95404 (Lax)

Hector Gancedo
GANCEDO & NIEVES LLP
119 E. Union Streern, Suite G
Pasadena, CA 91103
626/6B5-58800
H26/686-9808 {fax)

Paul J. Geller x
CAULEY, GELLER, BOWMAN &
COATES, LLP
2255 Glades RKoad, Sulite 421A
Boca Raton, FL 33431
561 /780~3000
561/750~-3364 (fax)

Perter A, Lennomn
LaW OFFICE OF PETER A. LENNON
B-8 2200 Wesatchegster Pike
BRBroomall, PA 12008
&10/328-8220
6l /325-5221 (fax)

Peter D. Buli
Joshua M. Lifghitg
BOLL &k LIVSHITZ LLE
18 E. 4lst Street
New York, NY 10017
212/213-6222
212/213-92085 (fax)

Evan J. Smith

Jason L. Brodzsky

BRODSKY & SMITH, LLC

11 Bala Avenue, Suite 39

Bala Cynwyd, PA 15004
R10/668~-7287
610/660~-0450 (fax)
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COUNSEL FOR PLAINTIFF(S)

Anrhony Bolognese
Joshua H. Grabar
BOLOGNESE & ASSOCIATES, LLC
One Penn Center Plaza
1617 JFK Blvd., Suite 50
Philadelphia, PA 19103
215/814-6750
215/814-6764 {(fax)

Rogexr B. Greenberg

SCHWARTYZ, JUNELL, CAMPBELL &
QATHOUT, LLP

Two Houston Cehter

909 Fannin, Suite 2000

Houston, T 770310
713 /7520017

713 /752-0327 (fax)

Fred E. Stoops, &r.

RICHARDSON, STOOPE, RICHARDSON
& WARD

65hE South Lewis Aveniue

Suite 200

Tulsza, OK 74136-1010
818/492-7674
918/493-1928 (fax)

James V. Pianelli w
Timothy D. Riley
MCCGEHEE & PRPIANELLIL, LLP

1225 North Loop West, Sujrte 810

douston, TX 77008
713/864-4000
713/868-9283 (fax)

L.ouls F. Burke
LOUIS F. BURKE, P.C,
360 LexXlington Avenue
New York, NY 10017
212/682=-1700
212/808-4280 (fax)

Charles R. Parker *
HILL, PARKER & ROBERSON LLP
5300 Memorial Drive, Suite 700
Houston, TX 70007
713/868-5581)
713/8688-1275 (fax)

B1968R6923 T-878 P.068/12 F-5§1
i )

William B. Federman =
FEDERMAN & SHERWOOD
120 N. Robingaon, Suite 2720
Cklahoma City, OK 73102
£05/2356~15610
A05/239-2112 ({(faxx)

Damon Youndg
Lance Lee
YOUNG PICRETT & LEE
4122 Texas Blvd.
Texarkana, TE 77503
B70/774-3206
aQ3/792-50928 (fax)

Richard M. Frankel

HACKERMAN FRANKEL & MANELA

1122 Bissonnet

Houston, TX 77005
713/828=-2500
713/8528~2809 (fax)

Thomas W. Sankey ¥
SANKEY & LUCK, LLP
600 Travis Street, Bulte 6200
Houston, TX 77002
T13/224-1007
713/223-7737 {(fax)

Paul T. Warner
LAW OFVFICE OF PAUL T. WARNER
4265 5S5an Felipe, Suite 1000
Houston, TX 77027
713/622-7271
713/623-8724 (fax)

Jogsepn A. Mchermott, III *

LAW QPFICE OF JOSEPH A.
MCDODERMOTT, TIT

3100 Richmond Awvenue, Sulite 403

Houston, TX 77088
713/827-91480
713/527-9633 (fax)
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Sean F. Greenwood

ROBINGE, CLOUD, GREENWOQOD &
LUBEL, LLP

910 Travis, Sulite 2020

Houston, TX 77002
713/650-1200
713/650-1400 {fax)

Martin D. Beirne *
BEIRNE, MAYNARD & PARSONS
Allied Bank Towey, 24th Floor
1300 Posrtc Qak Blvd.
Houaton, TX 77056
713/623-0887
713/960~-36527 (fax)

Robert N. Rapp *
CALFER, HALTER & GRISWOLD LLP
1650 Fifth Third Center
21 E. State Street
Columbus, OH 43215
216/622-8200
216/241-081l6 (fax)

Sam Mexrovitz
MEROVITZ & CEDAK, LLPY
1234 Marker Street, Suire 2040
Philadelphia, PA 19107
215/546-06222
215/663-4073 (fax)

Mazyar Hedayat
LAW OFFICES OF MAZYAR HEDAYAT
410 8. Michigan Avenue
Suite 310
Chicagoe, IL 60805
312/322-0885
312/322-0875 (fax)

"Richard J. PFlezia

ABRAVMAM . WATKINS, NICHOLS,
SORRELS, MATTHEWS & FRIEND
S800 Commerce Street

Houston, TX 77002
T13/222-7211
713/225~-0827 ({(fax)

B18BBEENZ2Y _ T-878 P.07T/12 . F-55]
()

R. Paul Yetrtter =%
YETTER & WARDEN, LLP
€00 Travis, Suite 38400
Houston, TX 77002
713/238-2000
713/238-2002 (fax)

Michael D. Syvdow

VERNER, LIIPFERT, BERNHARLD,
MCPHERSON & HAND

111 Bagby, Suite 4700

Houston, TX 77002
T13/2285=-7200
713/654-8186 (fax)

Farnest Wotring ~
CONNELLY BAKER WROTRIGHT &
JACKSON, LLP
700 Loulsiana Street, Suite 1880
Houston, TX 77002
713/8980-1700
713/580-1733 (fax)

Oren Giskan
PRONGAY & BORDERUD
207 W. 25cth Street, 4th Ploor
New York, NY 10001
212/475-0028
212/473-8096 (fax)

Ronald J. Kormanik 7
SYDOW, KORMANIK & ECKERSON
1111 Bagby, Suite 4700
Houston, TX 77002
713/654-8100
713 /782=2199 (fax)

Jack A, Meyerson
LaW OQFFICES QF JACK MEYERSON
1700 Market Streer, Suite 2632
Philadelphia, PA 19103
215/972-1376
215/972-0277 (fax)
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William =. Lerach

Helen J. Hodges

Byron 8. Georglou

MILBERG WEISS BERSHAD HYNES %
LERACH LLF

401 B Streer, 3uite 1700

San Diegn, €A 92101-5050
6l19/231-1058
£€15/231-7423 (fax)

Jules Brody

Aaron Brody

Tzivia Brody

STULL, STULL & BRODY

6 EFEast 4hth Street, 4Tth Floor
New York, NY 10017

212/687-7230
212/490-2022 (fax}

W

Jeffrey . Block
BERMAN DEVALERIO PEASE TABACCO
BURT & PUCTILLO
One Liberty Sqguare
Boston, MA (02108
617/542-8300
617/542-119%4 (fax)

Jonathan M., Plassge

Tra A. Schocher

David J. Goldsmith

GOODEIND LABATON RUDOFEF &
SUCHAROW, LLP

L00 Park Avehue, l2th ¥Floor

New York, NY 10017-5563
212/907=-0700
212/818~-0477 (fax)

Frederic 5. Fox
KAPLAN FOY & KILSHEIMER LLP
805 Third Avenue, 22nd Floor
New York, NY 10022
212/687-1880
212/687=-7714 (fax)

B196856923 . T=-878 P.08/12 F-551
b

Melvyvn I. Weliss *

Steven &. Schuliman

Samue]l H. Rudman

MILBERG WEISS BERBHAD HYNES &
LERACH LLP

One Pennsylvania Plaza

New York, NY 10l119-01&5
212/584-5300
212/B&8~1229 (fax)

Sceven J. Toll
Andrew N. Friedman
COHEN, MILSTEIN, HAUSFELD &
TOLL, P.L.L.C.
1100 New York Ave,, N.W.
Suire 500
Washington, DC  20005-3964
202/408-4600
202/408-4699 (fax}
Solomon B. Cera »
Steven Q. Sidenex
Jogseph M. Barton
GOLD BENNETT CRRA & SIDENER LLP
595 Market Streetr, Suite 2300
San Prancisco, CA 84105
415 /777-2230
415/777-581.89 (fax}

Debarah R. Gross

LAW OFFICES OF BERNARD M.
GROSS, PB.C.

185815 Locust Street, 2nd Floor

Philadelphia, PA 18102
215/561-3600
215/861-3000 (fax)

Robertc M. Roseman

Jay 5. Cohen

SPECTOR, ROQSEMAN & KODROFFR,
P.Q.

1818 Market Streetr, Suite 2500

Philadelphia, PA 12103
215/496-0300
2165/496-6611 (fax)
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COUONSEL: FOR PLAINTIFF(S)

Roberr I, Harwood

Fredervick W. Gerkens

Thomas J. Harrison

WECHSLER HARWOOD HALEBRIAN &
FEFFER LLP

488 Madison Avenue, B8th Floor

New York, WY 10022
212/935-7400
212/753-3630 {(fax)

Sherrie R. Saveth ¥

Carole A, Broderick

Arthur Stock

BERGER & MONTAGUE, P.C.

122 Locust Street

Fhiladelphia, PA 181032
215/875-3000
215/875-3053 {fax)

Neirl L. Sselingey #

LOWEY DANNENRERG BEMPORAD &
SELINGER, 2.0,

The Gareway, One N. Lexington Ave.

White Plains, NY 10601
914/9297-0500
914/997-003% {fax)

Joseph H. Weiss
WEILISS & YOURMAN
551 Fifth Awvenue, Sulte 1600
New York, NY 10176
212/682-3025
212/682-3010 (fax)

Curtis V. Trinko

LAW OFPFICES OF CURTIS V.
TRINKO LLP

16 Westc 46th Street

Seventh FPloor

New Yorkx, NY 10036
212/480-958580
212/986~01568 {fax)

— o — - ——

e ——— — r——r—————— T — J—
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Daniel W. Krasner *

Jefirey G. Smith

WOLF HALDENSTEIN ADLER FREEMAN
& HERZ, LLP

270 Madizson Avenue

New York, NY  1001¢&
212/845~-4600
212/545-4883 {(fax)

Davig Jaroslawlices

- JAROSLAWICE & JARQOS

150 William Street, 12th Floor
New York, NY 10038
212/227=-27780
212/732~68746 {(fax)

James A. Harred *

WOLF POPPER LLP

845 Third Avenue

New York, NY 10022
212/758=-4600
212/486=-2083 (fax)

Saul Roffe
SIROTA & SIROTA
110 Wall Street, 21st Ploor
New York, NY 10005
212/425~20E5
212/425-90893 {(fax)

Jeffrey C. Zwerling*

Richard A. Speilrs

ZWERLING, SCHACHTER &
ZWERLING, LLP

767 Third Avenue

New York, NY 10017-2023
212/223-3900
212/371-5969 (fax)
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COUNSEL FOR PLAINTIFF (S)

ITra M. Press ®
KIRRBRY, MCINBERNEY & SQUIRE, LLP
830 Third Avenue, 10th FPloor
New York, NY 10022
212/371-6600
212/781L-2540 (fa3x)

Joseph Goldberg
FREEDMaAN BOYD DANTELS
HOLLANDER GOLDBEREZ & CLINE P.A,.
20 Pirst Plaza, N.W., Buite 700
Albuquerque, NM 87102
505/842-9960
505/842-0761 (fax)

Lionel Z. Glancy

GLANCY & BINKOW LLP

L8011 Avenue of the Stars

Suite 311

Los Angeles, CA 90087
310/201-2150
310/201-9160 (fax)

Steve W. Berman
HAGENS BERMAN LLP
1301 Fifrh Avenue, Suite 2900
Seattle, WA 828101
206/623-7292
206/623-0594 (fax)

COUNSEL FOR DEFENDANTS

Stephen Susman

SUSMAN GODPFREY L.L.P.

1000 Louisiana Streetr

Suite 5100

Hougton, TX 9T77002-509%6
713/681-9366
713/653-7887 (fax)

g . - — il - -

- —_—
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Thomas Shapiro

SHAPTRO HABER & DRMY, LLP

75 State SCrest

Bogton, MA 02109
617/4395-3939
617/439-0134 (fax)

Jogeph V. McBride
RABIN & PECKEL, LLP
275 Madison Aveanue
New York, NY 10016
212/682~-1818
212/682-18922 (fax)

Richard M, Heimann ~

James M. Finberdq

LIEFF, CABRASER, HEIMANN &
BERNSTEIN, LLF

275 Battery Street, 30th Floor

San Prancisco, CA 94111-333%
215/956-1000
415/256-1008 (fax)

James E. Coleman, Jr.
CARRINGTON, COLEMAN, SLOMAN &
BLUMENTHAL
200 Cresgcent Court, Suite 1500
Dallas, TX 78201
214/855-3000
214/855~-1333 {fax)
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COUNSEL FOR DEFENDANTS

William F. Martson, Jr,

Zachary W.L. Wright

TONKON TORP LLP

1800 Pigneer Tower

gR8 S.W. Fifth Avenue

Portland, OR 97204-2099
503/802-2041
503/927-3741 {fax)

rathy D. Patrick

GIBEBSE & BRUNS, L.L.P.

1100 Louisiansa, Suite 5300

Houston, TX 77002
713/650-8805
713/750-0903 {(fax)

Charles ¥F. Richards, Jr.
OE Counsel
RICHARDS, LAYTON & PINGER, P.A.
One Rodney Squars, P.O. Box 551
wilmingron, DE 19859
302/658-6541
302/658-6548 (fax)

J. Clifford Gunter IIX
Abigaill K. Sullivan ~
BRACEWELL & PATTERSON, L.L.P.
South Towey Pennzoil Place
711 Lowisiana Streert, Sulte 29200
Houston, TX 77002-2781
713/223-2900
713/221-1212 (fax)

Jonn J. McKetra ITT
Helen Currie Foster
GRAVES, DOUGHERTY, HFEARON &
MOODY, P.C.
515 Congress Avenue, Suite 2300
Austin, TX 78701
812/480-5&600
5812/478-1976 (fax)

G19G85E023 T-878 P.11/12  F-B5]
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Bruce Hiler

O'MELVENY & MYERS LLP

555 13ch Streat, N.W.

Washingron, DC 20004-1109
202/383-53200
202/383-5414 (fax)

Eric Nichole
BECK, REDDEN & SECREST L.L.P.
One Houston Center
1221 MeKinney Street, Sulite 4500
Houston, TX 77010

713/9251-3700

713/%951-3720 {fax)

Richard B. Drubel
BOIEE SCHILLER & FLEXNER LLP
26 South Main Street
Hanover, NH 037855
603/643-9020
603/643-9010 (fax)

Cralg Smyser
SMYSER KAPLAN & VESELKA, L.L.P.
700 Loulsiana Stcreet, Suite 2300
Houysten, TX 77002

713/221-2300

713/221-2320 (fax)

Jack C. Nickens

Panl D. Flack

NICKENS, LAWLESS & FLACK,
L.L.P.

1000 Lounisiana, Suite K360

Houston, TX 77002
713/671-9151
713/871-9682 (Fax)
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COUNSEL FOR DEFENDANTS

Jeffrey W. Kilduff
O'MELVENY & MYERS LLP
1650 Tysons Blwvd.
MoLean, VA 22102
TO3/287-2402
703/287-2404 (fax).

Rusty Hardin

RUSTY HARDIN & ASSOCTATES, P.C.

1201 Louigiana, Sujite 2300

Houston, TX 77002
713/652-9000
713/652-2800 (fax)

Barry &. Flynn
ATTORNEY AT LAW
1300 Pozt Ozk Blvd., Sulte 750
Houscon, TX 77058
T13/840-7474
712/840-0311 {fax)

Michael P. Carroll
DAVIS POLK & WARDWEELI
450 Lexington Avenue
New York, NY 10017
212/450-4000
212/450~-4800 (fax)

e v . . "
Denotes service via facsimile and UPS.

6195806023 - T-878 P.12/12  F-B5]
f |

Raonald G. Woods

RONALD G. WOODS, ATTORNEY AT
LAW

6300 Memorial, Suite 1000

Houston, TX 77007
7123/842-9600
7123/864-8738 (fax)

Dr. Bonnee Linden
PRO SR
1226 Wezt Broadway, P.QO. Box lla
Hewlertt, NY 118857
516/288=7306
Bl16/295=-1975 (fax)

William R. MaLucas

WILMER, CUTLER & RICKERING

2445 M Streer, N.W.

Washington, DC 20037-1420
202/863-6000
202/663-6363 (fax)
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FROM: Linda Letiera, General Counsel

SUBJECT: Quarterly Lagal AcTivities Report

DATE: Janusry 14, 2002

e A —— i il

TQ: Tom Hamdon, Exeacurive Directar }
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Contract Lists - the contract lists have been updared. A copy of the numerical and

alphabetized kstings of the contract files dated December 27, 20071, is located in the
Genaral Counsel's Qffice, 1f neadead.

New Contraats - the following were entarad into during This reporting period:_

Worsham Forsythe & Wooldridge

1.
2, Florida Wartar Pollution Control Financing Corp.

{Administrative Services Conwracrt}

Trent Weabster

investech Systems Cansuiting, Inc.

3
4
g, Ketehum nce.

&g. MacKay Shiselds, L.L.C.

7 Hicks, Muse, Tate & Furst Equity Fund V, L.P.
2 Ehwan, Brnst & Young

9. BRC, Inc.
10. Fla. Hurricane Modsler Contracts

11. CitiSrreer LLC
12.  RSA Security
13. Katchum, Ine.

4. KON
18. Danka

16. Rayburn, Jay

17. Easy Rolling Pant Service Inc,

Ameaendad Contracts

I et

L T -

State Straet Bank & Trust Company
ADP/Proxy Edge

i e I o e T

001-68
QO1-67

OQ1-88
001-69
QQ1-70
Q01-71
001.72
001-73
001-74

QQT1-75{A-E)

001-76
001-77
001-78
Q01-78
001-80
Q01-81
0071-82

93-65
96-24
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3. Ned Davis Rosearch Group Q0R-0h
4. William M. Mercer, Inc. Q01-13
5. Rinplewaad Partners i, L.P. 001-14
6. Cost Effectivensss Measuramant, ing. {CEM) 001-26
7. Deursche Bane Alax. Brown ing, O0-17
8. Morgan Stanjey 00-17{G)
9, Amencan Bank Nove a68-03
10. Stewart Brown 80-47
11. Bowne of Atanta a5-81
12, Ennis. Knupp & Ass0ciates 88-40
13. David L. Babson & Co., Inc., 98-b2
14,  Moody's Investor s 001-37

. PUBLIC RECORDS REQUESTS

Public Records Requaest by Computarshare Asalydes f/k/a Financial Data Concepts. On August
28, 2001, a public records request was received by Domestic Equities for both Domestic and
International Equities. On Qerwober 3, 2001, Ray Petty compliad with The request.

petz, Hauser & Hosband, P.A. On Qctober 17, 2001, a request was raceived from thse Metz Law

Firm for all DC contractual documents relating 1o the relationship with CitiStreet, Ketchum, and
Ernest & Young., We camplied with the requeast on October 18, 2Q01.

SEIU Service Emplovees International Union, On Ocrober 29, 2001, a lewer was received from
Richard W. Clayton. Itl, & research analyst for the SEIL (Servica Employees international Union)

requesting doguments relating o any Limited Parnersbup in which the Board has an equity
interesr, ate.  On Novarmbar 20, 2001, David Todd complied with The public records request.

Metz, Hauser & Husband On Ocropar 3, 2001, a public records request was recsived from the

Metz Law Firm requesting documents refating o the 9 selected bundied providers, Cindy Gokel
and Joan Lazar complied with the request on October 4, 2001,

Saul Ewing, LLE. On November 19, 20073, 2 public records requast was received requesting
copies of agragments and porrespondenca, etc. pertaimng o Regulus Group LLC. On December
17, 2001, Ray farty complied with the request.

i, DOMESTIC INVESTMENT PROGRAMS

Gotdman Sachs Capital Markers, L.P. Swap Transaction. On March 26, 2001, Fixed
Income requestad this Dffies to wark an § swap ransaction arrangemant with Geldman. It

1§ annicipared that the arrangsment will utilize & modifred version of the ISDA farm ot
Multicurrency-Cross Border agreement that has not peen used before at the 3BA. This

3
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undertaking will require careful attention 1o certam ciauses of The ISDA form. including
those relating 1o tax igsues and venuse. Recent activity: tha ISSue regarding the guaranty
mmentioned in The last quarterly report hias now heen resolvad. The contract documants
have been distributed for review.

4
1

3

}

V., PUBRLIC EMPLOYEE OPTIONAL RETIREMENT PLAN
{(“PEORP") DEFINED CONTRIBUTION PLAN

The tax rules for the PEORP were adopred on October 31, 2001, These rules were
promulgated so that certain provisions of the Internal Revenue Code would e incorporared
into the PEORP in order 1o satisfy 8 condition of ssuancs of the IRS determination letter
that will derarmine the qualified statws of the PEORP. The IRS agemt who handled the
intake states that the PEORP derermination leteer shouwld be issued Dy the end of tha
maonth.

V. REAL ESTATE - Miseellaneous

Nyala Faims Corporatp Center — the 3tate Board is the ownear of an office complex
in Wastport, Connacticut known as Nyala Farms Corporste Center. As part of tha Board's
customary dug diligence, a private engineering fiom was hired 1o undertaks environmental
and strucetwral studies of the property. The Board engaged Law Engineenng and
Enviranmental, ine. {Law)} in this regard. The Law due diligance report noted no adverse
marters and the property was acquired in December, 1998, In January 12989, sigpificant
adverse structuyral issues were first discovsred regarding the toncrere in the Center's
parking garages. Initial estimates 1o carract the defective concrata problems ranged from
$1.7M to §2M. Afrver notice of the Board's claim was dslivered 0 Law, 8 grossly
inadequate setrlement offer was recejvad.

Written authorizaton from the Trusrees 1o commence suit was received effective as of May
1. 2001. The Board and Law enterad a Tolling Agreement in July 2007, wherehy the
partias mutually agreed 1o stop the running of all applicable stawies of mitarons pending
ongoing sattement negotiations. Update: Attemprs 1o settle were unsuccessiul and suit

was fited in ths Tederal distrier court for the MNorthern Ristrict of Florida on OQctober 2,
2003 1.

Sunshing Agrculture Incorporated and Goose Popd, Ine. - the Board's lead tax
counse! has advised us thar the California Franchise Tax Board will grant the Board’s
apphcation ol 1ax exempt STatus.

- "F#.—

One Atlanta Plaza - Tavoranie 1ax exemption determinanons wereg recaivad from the
IRS and the State of Florida- However, the Georgia Pepartment of Revenus has demyad our

apphcation for refund of the twransfer Tax in the amount of %114.000 that was paid at the
time of closing. The Board's lead counsel has provided a tax law mamo analyzing a

4
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possible challenge to Georgia's denial. Counsel will aiso provide 3 fee esTiMmars 1o hTigars
the matrer if Geargia will agres ta 2 stipulated siatement of TaeTs.

VI, MISCELLANEOQUS

JAPC INOUIRY -~ Administrative Rule Repesal & Revisw ~ The Joint Admmistrative
Procedures Committes sent the SBA a lemwer on December 12, 2001, inquinng as 1o the
status of thres rutes. Cindy Gokel discussed those fuies, one of which was already heing
amended, with JAPC attorney Jobn Rosner on December 20, 20017, JAPC's isguas were
satistactorily rasalved.

SEC No-Action Latter

Srveve Baehm of Sutherland, Asbill and Brennan filed a requast for a no-actan letter
on benalt of the SBA on Cetober 17, 2007 {ragarding whether cermain non-FRS funds for
which tha SBA invests money would be permitted 1o purchase Rule 144A Becuritiesh. The
SEC, however, now advises that due o changs in administration, a response on this typs

of issue vall not be forthcoming. Instead., we havée baoan instructed to obtain 8 reasonsd
opinian of counsel,

Trent Webster - Visa and Gresn Card

Ray Petty has besn working with Trent and outside counse] Eversll Anfersen Yo
obtain Trant a green card. The SBA entered nlo an agreamant with Everew Anderson to
pay for a portion of the costs for the green card. The SBA is also as8sisTing in the process
of extenchng Trent s H-18B Visa for thres years while he obrains his gresn card.

Intand Protection Financing Corporation

On August 27, 2001, the Intarnal Revenue Service sent a Notics of Proposed
Fenalty 1o the Corperatipn. The §,R.5, is propasing a panalty in the amount of $2,900 for
the tax year 1899, for incorréct taxpaver LD, numbérs Yor checks cut for reimbursemants.
The LR.S. is challenging 59 of the yaxpayer .}, numbers. 38 being incorrect out of the
1,170 1oval checks ¢yt for thar year. The LR.E. panaly notics ang back-up material has
baen sent 1o Mike Sole at DLE.P. for a review and companson of raxpayer 1.D. numbers
with B.E.P. records. The Corgoration’s response is due to be filed with the LR.S. on
Ocroner 11, 2001, Update: The review conductaed by the Department of Environmentsa)
Prorection (REP) revealed that of the alleged B9 meorrect IP numbers, 27 wears the fault of
PEP. The Corporavion sent i1s response o the IRS on Qoteher 10Q, 2001, raguasting thay
ponaity ba ahared except for §1350 represanting incorrect numpers on tha part of DEP.

i
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Vill. GENERAL LITIGATION :

Guangdeng International Trust and Investment Corporation Bankruptey. The SBA
owns 56,000,000 of a bond due in 2018, paying 8 3/4% of the Guangdong International .
Trust and Investment Corporation {“GITIC"), a Chinese Corporation, which has defaulired r
on The last interest payment due, and has filed Tor bankrupicy under The Republic of China |
law. The SBA received the first payment as a Yankses bondholder creditor i the
bankruptey en March 12, 2001, in the amount of $540,040.69. Future additional
installments ars contemplatad.

IX. SECURITY LITIGATION

2001 Racoveries — the SBA recsived approximaraly §8.418,000 from parricipation in class
action cases resuling from the filing of proofs of claim; $ 1,287,488 from settlement of a
private action against Network Associates; and $300,000 in payment of partial settiemant
s of our private acrion against Compuserve (addiTional recovery is anticiparted;.

Attached hereto as Exhibit A is a sy of the proofs of claim filed on hehalf of the SBA by
Srare Streer for calendar ysar 20017.

Following are the cases in which the SBA is activaly involved, Updates are provided i
{ftalics.

Abbreviations for Law Firms;
B&B = Badsr andg Bader; Whive Flains, NY
GLR = Goodgkind, Labaton Rudolf and Sucharow; New York, MY

BD = Barman, DeValerio. Peasa, Tabacco, Burt & Puciilo; Boston, MA and West Palm
Boach, FL

G&E = Grant and Cisannofer; Wilmingron, DE

EC = Entwistle & Cappucei; Now Yark, NY

| BRB ~ Barrack, Rodos and Bacing; Philadelphia, PA
i 34 Act = The Securitiss Exchange Act of 1934

Advanced Fibar Communications - Approval to initiata litigation was given in July, 1898.
The SBA jost approximarely $7.4 million. The SBA 15 reprasented by BRB. Advanted Fiber
distributes telacommunications aquipment domesncally and internationaliy. Mislsading
statements and &stimatas wers made heginning n Junea, 1997 through June, 19898, The
stock fall from $44 per share Yo $16 per share, This is a private ¢ase, not a class action.
The Third Amended Complaint was filed on July 13, 2007. We are s1ill awaiting the
Court’ & determination of the defendants’ Motion o Dismiss. Wa are not in the discovary
made yetr. Jurigdicnon is i the Northern Dstrict of California,

' Appliad Micco Cireults Carpotation - Appraval 1o inttiate hivigation was given ia June, 2001
6 1
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The SBA iost approximately $8 million. The SBA is represented by BRE. AMCL designs
and develogs and manufactures silicone products for optical networks. In late 2000, Nartal,
Cisen, Lucant snd nthers ware expariencing a slowdown in vhair own huginasses ano
warned AMCEC that their purchases going forward would be daclining. Neverthaless,
AMCC's senjor execunve made public statements to the effect that the company did not
axpact 10 expenencs a desline in orders and That it had a Jarge order backlog. AT the sama
tims, there was approximatsly $100 mithon of insider wading. In Fabruary, 2007, AMCC
anhounced that it was axperiencing large ardey cancellations and detays in key products.
The grock plummatsd from $72 1o $63 in one woek, We moved 1o bg isad plaintifi in the
class acrion. (Jodate: Without 8 hearing and relying solety an the papers Tiled with the
Court, Judge Keep appointed the SBA as lead plaintiff.

Bank of America/NationsBank - Approval 1o initiats livgation was given in July, 2000, The
SBA lost approximately $20-§50 million. The SBA is represented by G & £ Many class
acton lewsuits have heen filed in The Eastern District of Missouri so wa decided 1o file our
own private case. §The sllegations arze from the 1988 marger of NartionsBank and the
Bank of Amenca. Bank of America concealad s liability for several bilkon dollars of hedge
fund iosses., When the wuth was announced after the margser, ™he stock of the combined
company dropped almost §6 par share. Qur cemplaint was filed in Novembar 2000.
Upgate: the Judge has acknowledged thar the SBA hgs the rght to pursug olalms

indspendent of the class. Qn December 147 the SBA filed its Movion for Surnmary
Judgment.

Broadeom Corporation - Appraval Yo initiate livigation was given in April, 2001. The SBA

losy approximarely $20 millien. The SBA is reprasentad by BRB. The DRenver Employeas’
Retrirement Plan moved first to be co-lead plainaff. They rexained the law firm of BRB. We
have mavad to be co-lead piamyft with Danver. The assence of the wrongdoing is Tthat
Braadecom and cestain of its officers violated the 34 Act In that they filed feise Tnancial
statements and concealad marterial adverse information about agréeements. There were
gross violations of accounting standards. Qn August 7, 2001, FHoracs Schow authorized

Barrack, Rodas & Bacing o proceed independenty in the Califormia $Tate cowrt System 10
recover Our lDsSsss,

Condant -~ Approval to initiate litigation was given in Dacembper, 1999, The SBA lost at
least $40 million in the merger of HFS and CUC. This is the SBA’s private lawsuit. The
class action litigarion i5 very complex with wnsdiction in New Jersey. We are ropresented
by B&B, Sertlemant will probably not be reached befars mid-2002.

Calumbia/HGA Healthcare Carporation - Approval to inftiate litigation was given in July,
1987, Tiws case is different in that it is a stockholdars derivative suit. The S8A did not

lose money but the corporation did becausa of the misdesds of the defendants. We are
reprasentad by B&B. This liugation s camplex. One group of plintiffs has filed denivative
acTions; another group has filed suits clawming violations of federal securiues law. Bath of
these cases were on appsal in Cineinnati in the V.S, Distnet Court of Appeals, Qur case,
filed in the Tennesses GOWT system, had peen staved pending rasofution of the Toderal
cases, In August, 2001, e .S, Distner Couwrt of Appasis for the 6™ Cirewit {Cincinpari)

-
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reversed the detsrmination of the U.8. District Court for the Middie Disrrict of Tennessee
which had dismissed the federal derivative agrons. Biscovery will now praceed.

CompuServe - Approval ta initiate litigation was given in Navamber, 1896, The 8BA lost
approximately $5.9 million. We are repressented by the Atlanta law firm of Alston & Bird.
This was a private case, not 3 class action. In May 3001, we reteived a chack in the
amount of $300,000 as parvial setterment. Updarte: a 3-day arbitration hrearing was held in
Devemnbei; a decision is not expected for sevaral months.

Critical Path, Ine.- Approval 10 iritiats litigaten was given in March, 2001, The 5BA" &
losses rangs between §$1.2 10 a high of $2.3 million. We are represented by 80 in Juns,
2001, tha SBA was appointad lead plaintiff. This is & revenus racognition casa. Cntical
Fath failed to follow guidelines set by the Amarican Insttgte of Carmfied Public
Accauntants and SEC gudelines. Savaral ofticers, meiuging e president and vice
mresident of Critical Path, have resigned. The SEC has begun an informal tnguiry. In early
2000, becaysa of these wrongdoings, the stock fell from a high of $118 to $3.86.
Lpdate: we have tentatively settled this case for paymeant of §172.8 miilion in cash and
warranis o purchase 880,000 shares of common stock at an exercise prics of 310 per
share. The setried denivative case also includes cerlain corpargie ghvernance Changes.

The sertlement is subject to notice o class members as wail as review and approval by the
Court.

Baimler-Chrysier &G - Approval Ta initiate itigation was given n January. 2007. The SBA
lost atv least $77 million because of this November 1888 merger. We are répresented by
G&E and £C. Thera wera numerous vialations of the 34 Act and the Securities Exchangs
Act of 1933. Untrue stateaments and omissions were made in the registration statement-
Untrue statements and omissions were iMads it the praspectus, False andg misleading
syarements of mareris| fact were aiso mads In the proxy statements. On March 30, 2001,
he SBA was dasignated as 2 go-lead plaintiff with Denver Emplovess, Chicago Palice and
Chicage Municipal Employaes. A motion ta dismiss has been filed and remains psnding.

Bollar General - Approval Yo initiate litigation was given in May, 2001. The SBA lost
approximately $10.4 million because of matenal restarements of financial rasults due 1o
acecounting irregularities atmibutable 1o the arrengous eatment of capital leases as
operating leases., On July 20, 2007, tha federal court appointed the SBA, Loulsiana
Teachers, and Philadelphia Employees to be co-laad plaintiffs with G&E and EC and Milberg
Waiss as go-lead counsals, Updarte: our amended complaint was filed January 3, 2002,

Enran — approval 1o inftiate litigation was given in December 2001. The SBA oSt
approximately $300 mifljon. Enron, the country’s largest vrader of glactricity and natural
gas, filed for hankruptoy prarection following a crisis af confidencs among its investars.
Much of the specifics regarding Enron arg not currantly clear and &1 may he years berore the
spacifics are known ta &il.  However, we do know Thar over four years of financial record's
have been restatad by the company with an acknowledgmant that 115 halance sheat was
off by aver §600 miftlan. The problems resuften fargsly from Enron’s dealings with
private parmerships run by some of its pwn sxecutives. Duo 1o the substantisl loss. the
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SEA has spplied 1o be appointed Ivad plaintiff in the class acvion filed in federal vowr? in
Foustan, We are repressnted by BO & EC.

s gl

Green Tree Financial Corporation - Approval to initiaté htigaton was given in January,
1998. The SBA jost approximataly §7.2 mithon, The basic theory of the securities fraud
claims against Green Tree is thay the assumpiions the company was using in recording the
gain on the salg of its securitized loan poot were unwaalistic and were designed to amificially
snhance pre-1ax eaungs. We are represanted by BD. The casa is befora the United States
[hstrict Court, Ristricr of Minnesgra. Qur individuatl complaing, not a class action, was filed
in May, 19938, In August, 1899, the Court dismissed all class action suivs as well as our
case. We appealpd. Updata: we repeivad a favorahle decision from the Unfted States
Caurt of Appeals for tha 87 Cireuit. Reinstating the coairoversy, the appeals cowrt said
thar the facts pleaded with particularity adif Up 10 a strong inference of scienier — sulpabls
intant 1o defraud ~ thus meering the 1985 Private Securties Litigation Refarm Act standard.
Honeywell International, Ine.- Approval 1o initiare fitigation was givan in Novembar, 2004.
The SBA lost appreximaraly 817 millien. The SBA ig raprasantad hy BRB. This case
invalves the mergar of “old” Honeywaeil and Allied/Signal. The merger was aliegad 10
hava had 3 graat cost savings to the merged corporation. Management of new Honeyweli
made glowing predictions of how wall the company was doing. To the contrary, 1T was
going downnil. Thare was glso considerabla insider wading. There are several class actan
suits filad in the fadaral court in New Jersey that have not yet bean consolidated. Mjtbarg
Weiss witl prohaily repregent the class.

Lucent Technologies - Approval to witiate litigation was given in March 2001, The SBA

lost approximately $280 million intarnally. We have more losses with our ourside
managers. Tne SBA is represented by EC, This will be our own private fawsuit filed in

wow Jersay, not the faderal cowt system, alieging fraud and negligent MIsSreprasentation.

Northrop Grumman Corp.- Approval 1o initiate litigation was givan in August, 1998. Woe
are represented by BD. This is a class action suit brought by the sharahpiders of Northrop
arising out of falsa proxy statemeanta mads in Janwary, 1988, by Northrop. This wasg 1o
have been a merger of Northrop with Lockneed Martin. Whan the mergér was announced in
July, 1897, Northrop’ s stock jumped from a value of about $80 par sharae o nearly $120
par share, reaching an all-time high of $139 per share in February. 1998. In March, 19488,
Narthrop revaalad that it had been advised by the Justice Department that it was
fundamentally opposad to the Lockheed/Northrap merger. Northrop's stock immediatsly
fell from %137 to $111 per shara. There ara 2 taderal lawsuits currently on file. The SBA
iz co-lead plaryitt with the law firm of Milparg Wess.  In April, 2000, ths District Court
enterad a final judgment dismissing The complaint without prejudice and without lgave 10
amend. This case i85 now on a3ppeal in the Unitad States Cowrt of Appeals in the Ninth
District. Qral argument was held an Qctober 6. Update: the 87 Cireuit affirmed tha
lower cowrt’s decisian ta dismiss for failure 1o stare & elaim pursuant to the Reform Act of
F885. There will be no further procesdings. The case iz clased, i'

e At i Sy S T o LR IR IR A TP A PPN ST e R T e T D Sy TR TR T e = SRR TP N 2 el AR T LTI T Y] g e e S P e T T ri——
[ ]

» peyymemmgp— . EeTE P, PRI S TP e & e, bt T oy T S i Ty el e BT N r— . e e - e L LY Y T ETEORATS T e P, T S et e bt 4 A% pEW e w PR P reatpiy? ik ——— --HHJ'




L

FEFTVITEUVL

-——

[ [ «& (&Il FTRIEHI LPERE, BEiS. ..

gl

mi_“'- T W_Ah II'.m- h —

e

b ()

019431 (443 =CUT PLULIZULS  pebA

B vy ey s

wama % -

- Fo - ] -
L
- *af L L} 1 rwr L

Oxford Healthplan, Ins. - Appraval 10 initiate litigation was given in November, 1837. The

SBA jost approximately 516 milion. The SBA is represented B&B. Oxford is one of the
largest managegd healthtare companies in the U.8. There wers misrepresentanons by

- - Oxford relating to 11s eamings and 1o its potgntal increase in value., Thaers were collection

and paymant difficulties in 1996, There were compurter canversion proplems. Thers was
ingider trading. The stock Tall in Derober, 1897, frorm $88 per share o §26 per share. The
juriscietion herg is the WUnited Staves District Court, District of New York., This is our own
private lawswt, noT class acrion. The District Court has granted clgss certfication. Wa
will opT out and will move the Cowrt for a stipulation to permit the SBA 1o participate in the
discovary proceadings.

Padiatrix Medical Group - Approval 1o initiate litigation was given in March, 1989, This
case jnvolves mishilling of the varicus medical facilities of Pediawix with regard to naonalai
babies. The SBA's losses could be at least $3 million. Qverall, the ¢laim is mada that
the stockholders lost ar least 20 million. The SBA 18 raprasanted by BD, Thy SBA is a
co-iead plaintiff. The other co-lead plainuffs ard the Jacksamdlla Police and Fira Pensian
Fund and the Naw Orleans Employees” Retwement System. Update: after significant
discovery and pegotiations, & tentative serrlement arrangement has been struck. I

sddition 10 several corpargis goevarmnance issuss, the case hias been renialively sertlad for
§12 million.

Reni-Way, Ine. - Approval 10 initjiate htigarion was given in Novembar, 2000, The SBA
st approximaraly $6 million. The SBA is represented by BRB. This case mvolves
accounting irequlannas, The company had 1o revise earliar unaudited financial results for
fiscal year 2000, The president and the CO0O were suspended. The market reacrion 1o
these irregulasitias werg Such that The common stock dropped from $23 10 §4.78 per share
in October, 2000, In March, 2001, the Court denied the SBA’s Motion 1o be Lead Plaintiff
because Cramer Rosenthal & MceGlynn, a money managament firm, had a larger financial
NTerest in this case than the SBA. Cramer purponts to have a loss of approximately §$10
mitkon. This dacision is the first of its kind. The argument was made in apposing Cramer
that Cramar on its own did nox loss any monsy. instead, it purehased the secunTivs on
hehalf of its clients. The SBA also contended that Cramer had violated the certification
provisions of the Reform Act of 1925 by failing 1¢ provids adequate avidence thar ivs
chents wera aware of the lawswt and had authorized its filing. Weé will pursue this case an
an individual hasis.

Rite-Ald Corporation - Approval o mitiate fiigation was given in February, 2000. The SBA
may have st as much as 943 mitlion. The SBA is represented by EC. This will be our own
lawsuit. We will opt out of the class action litigation. Rite-Ald i5 one of the Jargest
drugstore chaing in the U.S. The allegartions here are that the defendants wrongfuily
concealed and yisrepresentad the company's true financial picture. As a resulr, the stock
dropped from $60 per share to abour §5 per shara. Thera have besn many class action
suits filed in Pennsylvania. in Navernbser, 2000, the SBA anterad inta an MO, Wea should
receive 1.8 milhon in cash and $4.75 million in shares of Rire-Aid stock 1o be deljverad
later. it may be many months befare final sattlemant 1§ achteved.
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Shering-Rlough - Approval to initiate litigation was givan in March, 2047, The SBA lost

approximarely $34 million. The SBA is represented by BRB. The fase centers around

migleading statements Shaaring madg about iTs manufacturing probiems associated with
-~ - -ithe FDA. -Thera was alsa insider trading. The stock fell from a high of approximately $60

per share 10 $36 por share. In June 2001, the Court appointad the SBA 10 be laad-plaintift.
The consolidated amendad complaint was Fled Qctober 171, 20017,

Sykes Entarprises, Inc.- Approvsi to initiate litigation was given in Febiruary 2000. Ths
SBA jost approximately $800,000. The SBA is represented by BD. Gykes describes yiself
8% providing infermation Technology oLasowrcing services, [tis 880 involved with largs
welephione call centers. The company made misleading saming staremenis in 1999, At ong
time the stock traded at $47 per share. When the misleading stataments were rovealed,
the stock drapped ™ approximaraely 514 per share. The ¢ase is in the Unitad States
Distnier Court, Middie Districr of Florida, Tampa Division. The Court has appointed the SBA

and Louisiana State Employees appointed as co-lead plaintiffs; tha two co-laad counsel
Tirrms sre BD and Bemsrain, Litowitz, Berger. and Grossmarn.

Telxon Corporation - Approval to mitiate litigation was given in February 1939, The SBA‘s
losses wers approximarely $426,000. The 8BA is representad by GLR. The linigation is
complex. The SBA had movad 1o be |lead plaintiff but was rejected by the Court hacauss of
the 5-3 rule. A contributing factor in ™is decision was that tha SBA did not have ths
greatest financial loss. We will wait 1o see how the Tadersl cass progresses pefors
decichng whether to opt out in apder o take more aggressive action on bhehalf of the SBA.
Hasically, this means that wea will wait until the federal lirigation i Qhio comes 1o 3 more
defirate conclusion that may be many maonths from now.

Vesta insurance Group - Appraval 10 intista liugation was given i July 18988, The SBA's
losses were approximately $1.5 mithion. The SBA s represented by GLR. This is before the
federal cowrt in Birmingham, Alakama. This i5 the “c 0in-1o$sing case.” The Judogs was
unable ar unwilling o deside who would be lead-plainTiif and was going to flip 8 coin 10 see
who would be selected. Eventually iv was decided that the SBA would be o co-laad
plaintitf. This case moved slowly. Update: /n addition 1o substantial corporate governance
changes, sattiernent in the armount of § 61 million has been agreed upon.

Wasts Managament, Iine. #f - Approval 1o initiate litigavion was given in Jung 2000, The
SBA's Ipsses could be as high as §29 million. The 5BA is represented by EC. Tha ciass
action SUits have not yer been consolidated. We wili probably file a8 private action in the
federal court system in Texas. Thers have bheen more than 30 class action complaints filed
against Waste Management. The plaint)ifs alfege in ganeral that the company and ceriain
of 118 officers and directars made knowingly false earnings projections for the 3 months
ending on June 3Q, 18489, and failad to adsquately disclose mararial facts relaving o those

forecasts. There was also nsidar rading. The SBA's complaint was fited on March 21,
2001.

Xarox Corparation - Approval Ta imitiate litigation was given in May 2001. The SBA toyt
approxumately $100 mithon. The SBA is represented by G&E. The wrongdoing i1s typical of
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thess types of cases. There oceurred accounting frawd and other false and decsaptive

accounting and repoting pracrices in violation of the 34 Act. The stock ¥ell from §124 per

share T0 asg low a5 §4.43. The vanous class actian £ases have not var heen consaligated.

Beocauss our losses were ga great, we will probably opt out of the ¢lags and fila Guf own

independent agrian. Updare: the complaint was filed in faders! cowit for the Narthern

Distriet of Forids on January 4, 2002,
| xe: Al Chpiefs, Robart Copetand, Janie Knight. Matha Huardle, Jason Buchholz, Ken
| Manke, Elizabeth Mozley, Mike McCauley. Walter Kelleher, OGC Staff, Russell

Bjorkman
!
|
;
:
i
1'
;
|
EXHIBIT A

DISTRICT

2 R MDL Docker No. 1219
i 3 el it e T MDL Docket No, 1263
E 4 ;-;.;-_-_z_;;_:_..-‘---":'l“““"‘ 5 E_‘jﬁ;:‘t:_ B¢ Coentral District of Canforma Cv-28-6483-'"WMR [
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5 ity Supenor Court of Calitorma Na. CV775037
7 = G N e R N0 ctharn District of Calfornia No. C-96-20132 RMW (EAD
g Nartharn Distnicy of ihinos CA Nao, G0 C 880
9 - Wesrarn District of Oklaboma No. CIv-28-171-M
10 Central Districy of Capfornia No., SACVY-99-1306-AHS {Anx)
117 histrict of Connatlicul No. 3850y 1947/02564/02326
12 == Sagtharn Bisuicy of New Tork io. 99 Civ. 2271 & 3378
13 District of Massachuselts No. 1:97-10304-REK
14 Distrizt of Connsericut Mo, Giv 339CVDO4ERIWWE)
15 Court of Common Fleas No. 98 CvGE-08-4810
16 Wastern Disrrict of Wasningtan No. 88-2387-1]
17 Eastern Ristrizt of Mickigan No. B8-70417
18 District of Magssachuserrs No. 96-12108-GAD
19 Midate Mistrict of Florida Na, 97-3007-Civ-1-26E
20 Northem Bistrict of Catwforma No. © 96-20867-RMW {EAl
29 Southeérn Distnet of lowa No. 4-95-CV-10580
22 Morthern Bistrier of Texas No. 5-98-CV- 18 08-M
23 District of Connecticut No. 3:97-Cv-2819 (JCH)
24 Soythern District of Califorma No. 98cvD828-L. - )
25 Superinr Cowrt of New Jersey No. BUR-L-02401-96
26 Bistricy of Minnesoia No. 4-95-890 {(JRT RLE)
27 Northern District of Georga Na. 1:98-CV-2353-MHS -
28 Na. T1:00-CV-0396-RWS
a Northern Distnet of tinos No. 97 C 127773035
20 Southern Districr of NY No. 84 Cw, 9043 (85)
31 Distnet of Connacnusur No. 3:86-Cv-1820 (DJS)
M . District of Cannacticut No. 3:96-QV-02284 {(DJS)
33 Soumhern Distrier of MissisSIpR) No. 3:28-CV=112WS
4 Centwal Distngt of Californya Na. SACV-87-761-GL.T
35 Northarn District of linos No. 98-C-1069
36 R NI TR e il Southern Distriey of Cahforpia No. D0-CV-1873-K{NLS)
37 ARG ATE 55 No. 87-74587
IR EIRSREEERTIRIORT LR a  Northarn District of linois No. 99C07617
39 Nacthern Distrier of Califernia No. C-89-01729-WHA
40 Diserict of Coloradao No. 89-WM-1274
1 ¥ Disvrict of New Jersey No. 944213
42 2 Norhem Diswict of Hinais No, 37 £ 7362
%3 Essvesn Qisticy of BV Ko.97-CV-5056
34 Dmnn ot Minnesoia No. 37-496 (MJDJGL)
15 % Superior Court af Arizona No. CV-86-10799
4.8 iR T Rl LR Cﬂmral Dstrict of Cakfarma CV 38-4163 MMM (JGx}
47 S EEEERTNINT - = Na. 98 Civ 5928
48 RIS N e gt Northern Datrict of Calfornia Ne. C-98-0472-WHA 3
49  DEREARTEC RTINS D ._114-,- Snuthern District of Catfarnia No. 88 OV 1521-LIPOR)
STUNE AE s L I g;_% % Distsicy af New Jersay No., 98-981 (FSHASRC)
51 REREORL e e ) Southern District of Texas No. H-99-4137
52 R M AT : Southern Distnet of Texas No, R-99-4212
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54 Northern Distnict of RBhingis
55 Middle District of NC
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h7 Southern District of New York
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58 Superior Court of California
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IN THE UNITED STATES DISTRICT COURT

THERN DISTRICT OF CALI

DRINLA

_ No. € 0100881 BIHA

INTRODUCTION
1 This order DECLINES to grant preliminary anppraval to a propnsed class wattlament
* until the problems described below ore cured. This order makes gemme suggostions for ouro but
ether solulionyg may ocour (& the pamﬁ
L STATEMENT |

uary 2001, 32 securiries class actions were brought ageinst Critical Path,
and direstors, and its outside auditors, PriceWaterhousaiCo
Hliam H. Orrick. who then consolidated and supervised the actions
o | in & prior ander {dated June 28, 2001). In brdel, Critioni Poth was and i3 in the busincss of ?
- 1\ providing sid-to-snd Integuet messaging and collaboration solutions fon, awong others, Intemet
service providers, web portals, and web hosting companies. It went public in March 1999, {ts
stock rose 174 percent on the first dey of trading. Although the NASDAQ suffered a sharp
decline in mid-April 2000, Critical Path’s staek recoversd by Septermmber 2000. Critical Pail’s
| customers, however, fell into financial tronble.. Defendants knew that many of 118 customers
were eniing eosts in & way that would negstively impae? Critien] Path. Nevertheless,

. - \13{4 1<l
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| investigation into its own revenus-recognition practices, that it believed that the

| In cther words, the

1-405  P.08/23 E-087

| P

of optiymistic predi

On O¢tober 19, 2000, Criticsl Path reported record Nnancial resilts for the third quarter.

fendants continued to predict inereased revenue jor the Journih quarier,

MAlY 18, 200 [
the company revealed that revenues had in fact declined. n response to this disc

pograded the stack. The stosk price sharply deslined, wading 3t a record volume of morc
than 29 million shares. |

O February 2, 2001, Critical Path issued 3 press release stating thav it had inltiated an

esilis for

isstated, and thar it had vieced §is president,

id Thaweher, and vice-pitesident of worldwidy sules, Willisa Biosliart, on administrative

arement said that the company had discoversd @ number of questionable practices,

lozs veported for 402000 was even worse than praviousty etated. Following

i the igsuance of this press release, Crilical Path’s slock price plammeted. The 32 suits followed.

® & &

opder dated Juns 28, 2001, Judge Omick appointed the Flosida Svate Boand of
Adminisiration &8 the “lead plaintiff,” a statiory fiduciary post established by the PSLRA.

15 LRS.LC. TBu-4(3)(3X(B). By order dated August 8, Iudge Omrick then spproved the lead

lamiiT s selection of class counsel = the law firm of Betoan Devalerio Pease Tahecco Burt &
Pucillo. No other firm was approved or autherized. Judge Orrick adopted a putative class

petied of Qetober 20, 2000, through Febmary 1, 2001 (Order dated Juos 28, 2001, at 4).
whortly thersafter (on Augnst 31, 2001), class counsel ftied 8 Conaolidated Amandld

Clags Action Complaint. The {ace page of the pleading comported with Judge Qrrick’s orderin

that the only plainifl identified was FSBA on behait of the putative class and the only

“Avterneys for Plantiffs” were class coumsel, Le., the Berman lew firm. Appeanng several

_pages iImto the pleading, however, were corain additions] plaintifis, These were individuals, all

with the last nams Hall, who had exchanged ther shavés in s company called PeerLogic, Tnc.,

i for shares in Critical Path. This exchange had baep pursuant to a merger prer tn the
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gations invalving
camplsint challenged the exchange on
dove. FSBA, the Jead plaintiff, was not involved inthe

_ a8 anunsel Bzoed, as would have boen axpaciad,
3 l “ﬁimmwu fur Plaintfe." The same

3t transactions in the class perod, the new

carried a bladk, however, idoniifying (without
& l S1 gt g differant Jaw firm as counsel for "the PeerLogic plainiffs.” That (U7

' had hover
ized of record to sppest in e action. MNor had the Halls. Both the Halls and their
had vied for the jead plaintili and counsel posts but had been rejectad by Judge Orrick.
24 GOn September 24, 2001, tie same Peerlogic plainuifs, along with many other forme;
shareholders, filed a class action in state coort in San Franetseo, The action was for

niract and waryaniy ﬂﬁ,ﬁlﬂg out of the Bpparent breach by Critical Path of its MEYEEr

arranties and the alleged existenca of a “Matorial Adverse Effect” that would allegedly have
13 allowed PeerLogic to call off the merger. The suit did aot sllege any vialation of the securitiss
| laws orinvoke fraud. Delfendanis removed the case, Now it is pending in this Court

15 Eﬁfﬂ M‘Hﬂn Cnm-GS'?ﬁﬁ (mbjea;m at umﬁﬁqlvad remand motion). The plaintiffs in the state
16 Eﬂhﬁn ave TemTE

sented by the same counsel stated 1o be represent

18 Mew York City and San Disgo.

a3 he first nemo in tho caption of the removed atats sourt setion.
20 CE ¥ e

21 Shonly afier the filing of We amended consolidarsd complains an Angpst 31, 2001, the

221 lead plaintUT and defendants agreed to mediation. ‘+o leam mors about the case, class connsel

!
T

23§ obrained 83 boxes of defendants’ documents concerning the restatement of finaucial results,

24 F Class counsel also received information from an expert economist, although no details of the
25§ information have been provided. Counsel then agroed on @ private mediatos, a former full-time

__ 26 magistrate judge of this distiet court, Sessions were held on Ovtober 5, October 23 2wl perbaps
27 ‘ other dates. By the first week in November 2001, su agreement in principls had beea reached.

- 28 { A ﬁn:mal agresment was signed on December 13, 2001,

!
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lass cotmnsel’s investigation ghe

|
i
|
:
|
2 l revernues and sarnings by (38) booking revenue on fielitious safiware licensing transactions;
y

{b) entering into side agresments with customers; (c) backdating coniracts; and (d) leaving the

afier the close of the guarier In an effort to report additonal saies in the

3 were proporly reosrded in the fouwnth quarier. At the end of the fourth quarter,
6 E counsel conchided, defendants arranged three oF more shiam sales,
7 E in false and

8

g |

4§ company’s books

adding $6.3 million or mure

noritious revenue.
Mo depositions have besp tsken. No formal diseovery has ocowred. Mo class counsg]

interviews of defendans have oopurrsd noe havs defendants given statements. The extent of the

s of raaterisls nformally

igation by eloss counsel hoa been a8 dosument review of 53 boxe

Fh regaing actions for $17,5 million plus
13 850,000 wamanis, Eighty percent of the cash would go to “open mavkel” class members and the
14§ rest would g0 1o the sp-called PeerLogic clays describved below. The warras

15 i over the noxt thyee years for ten dollars per share (n Critical Path). Critical Path shas
—t thres dollars, so the warrants are submerged for the time being
suated is not knovwn 1o the Court.

yecember 2001, class counsel wrote 10 Judge QOrmrick suggesting that the

1 responsibility be assigned o the private mediator, whe also happens o

i serveass part-time magiswae judge in our distriet cowt. Judge Orrick did rot sct on the

21 ! request before his recent vetirement. When the case was reassigned to the undersigned, the same

made again. This Court, hewever, concludes It §s better for snmeone other than

23 § participents in the sertement process to sssoss its Faltmess and reasonablencss. A formal hearing
preliminary gpproval coowvred on Janvary 17, 2002.

25 ANALYSIS

26 % Rule 23 requires that all setflements of class actions be approved by the disivict cowt.

27 l Then uns wur stages ol epproval — prelimingsy aud foul. The purposs of & puelinlpary review

Q.E ] i5 10 se¢ if the proposed seitlemeny and proposed notics are sufficient to send out to the clnss for

4
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approval, In a preliminany review
inat of thg jawym. Thﬁ ﬁﬁttlﬂmmt,

o warrant disseminztion,

3
4
5 The following preblems with the propos
7
8
L

ed settlement and notice lead the Court o
y {or release:

b the present submigsion is not read

1. SElore tuning to the substance of the scitlement, it 19 imporiant to oppreciate o

mafh. The seitlement would manlve two sepapale

L . L o LU RN 1N O Y OFOUTES I O B . - -.-
1T, i, L 0 g, o, s e, s, 1.1 L T i e
o ! s

lawsuiis — one brought by

&4 [or open-maticet purchases and a separatc one brouplt on beholl of the former Peerlogic
consolidated stnended complaint, hﬂwwer, the lgad plaintiff and

class counsel were airha

emselves Into e action. Judge Qrrick rejested the

. He never enfarged the clazs peried w include the perjod of the PeerLogic
1§} merger. The PeerLogie lawsuit wauld not appear 1o beloug in the consolidated amended
16} complainr.

17} That seld, two separsie lawsuits can, a5 & theoretical matter, be compromised in one

u ,
18§ agresment. This §s oven frue for lwo separate class actions. Butto do 50, each class

29 . pasture. The PeerLogic suit is not vow in such a posture. No lead plaintiff hes been approved =

21 for the securities claims now asserted on behalf of PeerLogic sharcholders,’ No class

223 ! representutive has ever been certified. Wo conrt has blessed the Bemstein firm as class cmmsel

23 - WNone of the usual procedurel safegnards have been met to impose Rduedary ohligations for

‘:24 protection of the Pesrlogic sharcholders.
25 |

To curd thesw sliorTsomings, it might now be possible to cortify 2 settiement class aad

26§ =ppoint the Bemstein fivm and the Halls. No information ar declarations, however, have hﬁﬂﬂl
27

i

' Although the removed acdog includes ae securities cjaiys, the consolidared amended comphakut
doks, even 35 1o the Pegrlagic siaraholqcss.

1
1
1
l

-t
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i. medﬁé with this motion 1o specify the qualifications of the Hall plaintiils or of their counsél,
thelr rale in the setilement, their due diligence in amiving st a setflement figure, and so forth.

3 £ o declarution at al, in fact, has been recaived in this submission from the Bemsiein firm or the
Halls. Cutiously, the proposed order offered by the part
| approves them as class rapresentatives, and Jeaps over the issue of whe would be jeadin
they ave quelified 1o 4o s0. The proposs .

L g

8§ notyetin the right prosedural posiure 10 compromige class claims.
2 B This leads
0] allocation. The plen would ronte iwenty pereent of s $17.50 million (Jess avorney’s foos and

easts) wo the Peerl.ogic sharcholders. The problem is that the alliocaniaon has no support in the
thing has been submitted to allow an independent ass

laration has been filed by the PrerbLogie plat

in tum, 1o 8 substantive copeern — 1 concem aver (he plan of

piifts or by their counsel.

| Thus, thers is no sxplanatios by them of the factors they considered i afriving at the

' ercent share. Nor is tth any showing of duﬁdihgw. Although class coumnsel for
o . -a!l sconomist o assist (Tabacco Decl. § 8),

_ dons by the Bernstein frm 50 far 88 e record reveals. (I s not even

| clear that the 83 boxes adsquarsly coversd the eatlier time period leading up to the PeerLogic

srper.) In short, there 15 ne record support to show that the ein 1

duz diligence hefore agresing to compromise the claims of the former

PesrLogic

sharcholders, And, no evidonec oy summaries or expert declarahone have been submitted w
| suppart the substance of the PeerLogic settlement. Perhaps the twenty percent Is fair, Perhaps
| itisnot. The problem is that there is no way to assess (he question, even throngh the forgiving

preliminary approvals, The plan of alleeation, therefore, cannot be prelimipanly
25 | appraved at this time.

26 : 3. As for the open-market tades, there is 3 tevee declaration from class couwnsal.

27 "The main problem is thar class counsel’y investipation gupports & maxmmim recovery of over
28§ %200 mﬂl;cm {(not counting the PecrLogic éharcﬁ) snd class counsel wishes to relesse it for only

i
l.
!
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B £13.0 wallion (BO% of $17.9 million). Imjustifying this large discount. clese counsel cites, in

fashion, “the visks of proving lability™ (Decl. 7 16), How counse] cen calibrate

at the
largs fictitious sales inflating the fowrth-gquarier revenue —— plus the
ordinary curative steps taken by the company itself after the fact -—
that Ksbihty will not be an overly difficult {ssue. Also ciwed is the “vumplicated oature
| ofprootor dussges” 6
i

when ne depositions whatsoever have besn taken is a mystery, The fact iy

L 16). This conclusory phrass prohably refets to the need 1o factor ont

extranecus markes foreas in racing the portion of the stock plummet atinibutable to the

lements. For is, ong would have exgested the *Tolained econtmist”™ o sounsel 1o

leclaration explaining any difficulty. Naone was fled. So it is impossible (o assess the
extent to which this conld juslify a low-end satifemment.
The mogt legitimate consideration (on this yecord) supporiing 8 low-and sewlement
without depositions is the risk of a bankm

picy of Critical Path, This consideration, howeaver, is

facts. First, the pompany biss not fled for banksupey and, in Gact, has

sfense costy were consuming the

» BOWeVEE, Lo suppor! the sugge

| soulaation fislls far short of sating that all of the eoverage was soamwmed by the seitlement and j

Foaveraes at 3

|

|

| ...

nse casts, The Court would tike to kuow {and the class should know) how much remains

21 ! unpaid under the policies, Third, no investigation whatseever has heen conducted to ascertain

l the net worth and ongoing income of the defendant officers and directors, al least insofar 3s this

% record shows. They are, sfier all, defendants. They must be expected 1o mpomi to any |

- 24 § Judgnsm based on any wrongdeing hy them in the absence of adequste insurance. Ifinsurance
251 limits unly dowve Wie seitlement, then we necd to know the extent of other plausible sources of

26 F recovery. Declamtions rom the defendants stating their approximate agsets ang lisbilities aud
27 § - income sources would be most heipfl.

-

S iy, e = 4 A ay
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4.  Ag fordue diligence by the plainufls, y appraval should be given
unil the represeniative member supplies & declamslion sxplaining his or lier role in the

L
—

negatiniions and stating why he or she reoommends the seitlement. The lead plaintiff, who is

itdgation for the clags, submitted a declaration at the Cowrt's request.

I e g 2

T et a1 e i, e e S PR

(5 7). Tn fact, only §13.6 million will go to the class action, the rest going to the

gholders. The declaration is oblivious to the PearLogic problem of any
atleeation issuc. As siated, the Halls (ilod no declarstion ot all. Both should now file

& o8 ~3 o b Ju W S

gt fund
B =

dapnages in ?manﬁfﬁa (and d=fendants”) views, if fae case showld go 1o wlal.
nd discussion for the settlerpent should disclose the faet that no depositions
‘b takien, showld addsass the mxtens vo Which the available insurance
sitiement, snd the extent to which the defondar

16|
- 19 | re
20 l mote defail

21

s fnancially eonld

ng the foe and expense is

wired (§ 78u~4{s)(7C)). Fifth, the basis for the plan of allocation should be described in

The actice should also set forth the results of class counsel’s investigation, the

sham sales and the dates thevenf. The speeific false statements made and the dates thereof will
22 l assist class members (and the Court) in understanding the strength of their respective cases. The
23 ) plan of allocation for the warrants and the fact that they are cumrently underwater showld be
3';4 l disclosed, Sixrk, the procedural puslure of e Two separate cases should be elanfied. _
25 | Seventh, *Net Semtlement Fund” is used in inconsistent ways (compare page 5 with page 11).
| 25 [ Typos appear (seo page 8). Please comb out all glitches In the notice, Eighth, the notice should.

1‘? | adequately address the problems referenced sarlier in this onder.
28|

l:

|
-
|
R
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pacties pivpose W provide mailed patics bot only to the axtent the delendants
Jresses for class members. The parties should find out the answer to

The jatter qtlﬁﬁﬁﬁn, 2. the extent to which class members’ addresses ate, in factp known, Then,
dess ¥ compart with due

w can deside on the extent to which alternate publicalion will be nes

O NCLUSION

UNITED STATES DISTRICT JUDGE
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Unived Jtateg Digtrict Court
tor Ehe
Newstharn Discrick of Czlifornia
Januazy 17, 2002
* % CERTIPICATE OF BERVIUG = =
Case Mumber:3:01l-cv-008R)L

Cohn
Vi

Crivical Fath Inc.

v Fhe undersigned, hereby certify that I am an emplayes in the Office of
he Clerk, U.S8. Ristrict Court, Noythern District of California.

{%ﬁ‘mn. January 17, 2002, T SERVED & truw and correct copy (leg) of
b= ched, by placing said copyilas) in,a,pmstagg,pald envelops
he person(s) harsinafrer listed, by depositing sald

“aguim.thm'ﬁyﬁ.'wail, ey hy placing sald copyl{iesa) into an inter-office
leliveYy recepracie located in the Cleck's OFELce.

f Franwis M, dregorsk, Eed.
- Yolf Haldensteln Adlery Freeman & Herz LLP
sympnony Towars
70 B 3t
ste 27970
San Diegq, 22101

Betsy C. Manlfold, Esg.
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Bte 2770 -
Ban Diego, CA 282101 "

Franeis A, Bottinl Jx., Esg.
‘Walf-Hald%nataln.Adlsr Freeman & Hexz LLP
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750 B St

Ste 2770

San ﬂi&gm, Ca 82101

Nadeem Famuwgl, Esg.

Farugi & Farugil LLP -

320 Bast 39th St -
3rd Flr
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(Fovernpr, speaker kick off Bnron probes

- By Nancy Cook Lauer _
DEMOCRAT CAPITOL BUREAU CHIEF
%wo gew mvestiganons mto Flonda's disastrous experience with Enron stock were launched
uesday.

Gov Jeb Bush asked lawyers to look mto suing the company that bought shares on the state's
behalf, and House bpeaker Tom Feeney created a commmites to find out what caused the $325
million loss to the state's $95 hillion pension fund.

Bush asked the State Board of Administration, which oversees the pension fund, to derermine
whether the state conld sue Alliance Capital Mapagement Corp. for conrinuing to buy shares of
Enron stock even as the energy giant catapulted roward bankruptey. One of Alliance's executives,
Frank Savage, also was a3 board member of Enron

Bush said he wanted the investigation to start "quicker rather than slower just because of the
nature of these really complicated cases; 1 assyme it's correct to say that the quicker you do
something like this, the greater the amount of information you mighi receyve.”

Comprroller Bob Milligan and Treasurer Tom Gallagher, who along with Bush make up the state
hoard, agreed with the govemor. 30 did Attorney General Bob Butterworth, who has already
issyed racketeering subpoenas fo Alliance, Bnron and its auditor, Arthur Andersen. Florida -
which 15 thought to have suffered the biggest loss of all mvestors - already is swing Enron and
Avthur Andersen. '

"We believe Alliance is probably the one we should be gomg afier first - everybody élse is poing
after Bnron and Arthur Andersen,” Butterworth said.

Alliance was fired shartly after the purchases were discovered. Company spokesman John Meyers
declined to commment when contacted by the Tallahassee Democrar on Tuesday.

Meanwhile, Feengy, R-Oviedo, named Rep. Mark Flanagan, R-Bradenton, chairman of the newly
created House Select Committee on Oversight and Accountability for Florida's Pension Funds. It
was not known Tuesday whether Senate President John McKay also will impanel a committee.

"As the cammitiee chair, 1t Is my intention 10 UNCOver any inadequacies or weaknesses in our
current investment system Florida must ensure the confidence of the participants in the state
pension plan hy maintaining the safety, soundness and choice m the program,” Flanagan saidin a
siatement.

Bush said it's the Legislature's prerogative to investigate, but he's not sure it's necessary.
"I think it's our duty to do it," Bush said. "The Legislature always has the nght to pursue

inquiries, but I think just as a trustee of the SBA, 1 think it's appropriate for us 1o pursue this and
pursue 1t prefy aggressively.”

hitp. //www tallahassee comv/mlid/allahassee/mews/2567905 him?iemplate=conten. fprimtstory.js  2/1/02
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' : Honse and Stare Board of Adminisiration Execytive Director Tom Herndon have often been
. ds, and Feeney makes no bones about the commiwes's plans to look at Herndon and his
., Jyees as part of the mvestigaton.

"To the extent they want to investigate themselves, most agencies would like to be self-
mvestigated,” Feeney said, "Al the outset, we certainly wang to know how the SBA and
mdividaals working within the SBA, how they interact with private individuals like Alliance
Corp. . We have an obligation to provide legislative oversight.”

e Nancy Cook Lauer can be reached at (850) 222-6729 or nlaver@taldem com

INSIDE

Energy consuliant suggests Enron may have mampulated markets 3A

Woman emerges as most principled voice yet in Hrnron fimancing morass. 1E

Please see ENRON, 2A

http //www tallghassee.com

http:i/www.tallaha&see.cnnﬂmldftallahassae/newsfz567905.hun‘?template“—==c0men. Jprintstory j&  2/1/02
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HEADLINE: ENRON'S MANY STRANDS: FALLQUT,;
The Enron Scandat Grazes Another Bush in Flonida

BYLINE: By LESLIE WAYNE
BODY:

The Enron scandal, which has become the consuning mnrerest in Washington and around the copntry, is starting {o
have a particnlar resonance in Florids, where 1t 1s touching another Bush: Governor Jeb Bush

Florida's state pension fund lost 3335 mullion fom ivs Epron holdings. Bnran has spread lavish campaign donations
on local policiuns, mcloding Mr Bush REarlier this month, Mr. Bush spatied some by holding a fundraiser at the
Houston home of a former Enron executive, Flonida 18 4130 home 1o thousands of Eoron mvestors and rerired
employees, who have seen their Enron shares become worthless.

Yer as these events ynfold, Mr. Bush has defily sidestepped this political munefield, avoiding, at least for the
mamend, suy negative associsbon with Eoron,

"Both parties are holding their breath right now.,” said Susan MacManus, 4 politicsl sciencs professor 4t the
University of Sounth Florida at Tampa "Both are scared as rabbus that Furon really has the potential 1o affect things
here —~ the Democrats gre wormed T won't huve un Bopact and the Republicans are wopried it will,”

Mr. Bush parrticularly has becn able to steer clear so far of the encrmous damage 1o the state employess’ pension
fund, which lost mare than any other public pension furd. Almost ustl Enron collapsed, vhe Florida find continued
to pour money mw £oroy stock. As governor, Mr. Bagh 1s one of the fund's three tstees, althouph the fund has said
that Mr. Bush never ardered the purchase of Enron shares or the uring of the monéy manager who did.

"You've got 1o credit Jeb Bush,” sqid Richard Scher, professor of polinical science st the Lanversity of Florida at
Gamesville. "He's been wonderfil in keeping the issue quiet. Nothing has been comng out. He's been very shrewd in
Low he's handled it polivically and lucky the legislature is in scssion and drawing anention away. The Enron Florida
angle has not come home 1o Toest yer"

Bven Mr. Bush's decision to traved 10 Houston and raise money an Jan 17 at the home of Richard Kinder, a former
Euron president, has vielded no poliicyl advanrage for Demnocrats.

"Jeb Bush showed comuplete msensitivity and arrogance by doing the fundruiser at the former Enron president's
home last week,” said Bob Poe, ciatrman of the Florida Demacraiie party. "I¥ raises questions gs 1o what links he
might have with Enron. He's drawn aftention to himsgelf wirh . Bot if any of This sticks 0 him, who knows?"

Ta some extent, how Enron affects Mr. Bush may alse depend on whether the scandal taints Pregident Bush.

"He is the president's brother and, tn some, they are always stuck together at the up with glue," sard Ms.
MacManns, the political science professor, "Democrats wowld Yove o link the two together if something bad happens

to oue of them."
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Inhis recent state of the state address, Goverpor Bash avoided any mention of Enron, and Karen Unger, his 3002
| gubernatorial campaign manager, says the intention is to keep ir that way. "Enron 13 5ot & partisan issne," she said.
"i's not much of 4 campaigh story.”

Ms, Unger said Mr. Bush wanld "focus on his record of accomphshments and on issnes that Flondians are
concerned about." Ms. Unger also suid M. Buysh “siuw np problem” in the Honsion fandraiser amee the event's host,
Mr. Kinder, wus no longer au Furon employee, having Iefi i 1926 t Tomn lis own energy company.

But the way Enron spread money around the s1ate 1o gain support in the legudaturs fOor its plan -- never enacted — 1o
deregulate the local eleetricity mavker and huild more power plants 1s heginaing to gam attention. Starnng m 1985,
Boron began to give the maximum 3500 donsrion 1o many cundidates, giving a total of $154,425 mthe key 1996 and
1098 siate house races, with over 80 percent of the money going 10 Republicans. Mr. Bush's 1958 gnbernatorial
campyign received $6,500 from Baron, inchiding $1,000 from the former chief executive, Kexmerh L. Luy, and his
| wife.

“Enron was a big behind-the-scenes player @ the push 10 deregulate Flonda's clectrical markets," said Holly Binns,
a spokeswoman for the Florida Public Interest Research Group, an environmental organizafion.

"Were vhere any specific connections between Foron and Goveruor Bush? You cannot tell for sure. Bat L would be
eoctremely surprised if the level of contributions by Enron to the astional Bepublican purty #nd 1o President Bush dhd
not provide aceess to Governor Bush.”

For muny Flaridiaus, Boron's most disinrbing nopact has been the magsive losses suffered hy the Flonda State
Bpard of Administzation’s $123 billion pension fond. one of the largest pubkic employee funds. The fund lost §325
million from ¥is 9.1 million Enron shares, snd $9 million from Enron bonds. It is one of several public pengion funds
that suffered mubdmitlion-dollar losses from their Enton heldings

As Enron's problems susfaced, the state fund, nnder the advice of one of its money managers, Alliance Capiral
Management, continued to buy the compsany'’s shares.

Last October, afier Envon announced $1.2 billion m Josses and the Secyrities and Bxchange Commission opened it
investigation, the find bought $7.1 million more of Euron stack After Enron's chief financial officer, Andrew 5.
- - Pastow, was ousted on Oct. 24, the fund brught $16.1 million. When Enron announced last November that it had
overstated its profits, the fund hought still another $11 7 million.

Having bought shares for as much as ahout $80 in the past, the fund, as it coninned buying, rode the spck down
fromm. $43 10 28 conts 4 shase in the two manths hefore Boron's bankrupiey filme.

On Nov. 30, just days before Eurow's hankmupicy filing, the Florida fund soid 7.6 mijlion shures for 28 cents each -
gotting just $2.1 miliion for 17 investments

ANiance Capital was one of 60 outside money managers handling portious of the thnd. Eachmoney manager nas
hroad discretion, under the sppervision of the fund's Tallahasses statl

Currently the Rlorida pension fimd is sning Enton over e losses and hus said 1t mught sue Allignce 4as well, Fnaid
managers say they are troubled thar they were never told that a top Alllance exeeunive, Fraok Savage, 5 a member of
Enron's board.

Florida's pension find managers say that Alance, the fund's Manager of iargc-agapimlizmon growih siocks, was
repeatedly qoestioned by the fund's staff about Enzon as its shares continned o shde. A spakesman for Allisnce
Capital, Jolm Meyer, dectined 1o comment on the matter yesterduy

Al no Time, however, was Govemor Bnsh 4 purt of these discussions” as a trustes, Mr. Bugh 4oes not get o the
details of specific investments, but instead oversees the fimd's general policies and divection, sald Coleman
Stipanovich, deputy excrutive director of the fund
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"We had a fair amount of disenssions with Alliance about what was happening with onr Poyon shares,” Mr.
Supanth said. "There were pleaty of red flags and we would talk sbout themn. But Alliance ignored the red flags
and relied way too much on the accountants ang theiw auditor's reporta.” [n e end, he said, the fund fired Alliance as

one of 3ts mOoney MANUETS.

Whether these financial losses will cost Mr. Bush some political capiial remains 10 be seen. "The Enron issne is
righy out there 1o be seized on," said Mr. Scher, the political science professor. "Buino one has done anythmng with it

VEL 7
hity://www.nytimes.com

GRAPHIC: Photo: Govemor Jeb Bush of Florida faces a gubsmatonal race s yeur, and so far, the Furon woubles
hiave had ok ofeer on us campaign. (Gary [ Rothstein)

Chart: "They Gave at the Office”

Here are some of the pension fiznds that invested in Envon stock and bonds aud how muuch they lost.

Florida state board of admunistration
TOTAL LOST (IN MILLIONS): $335

University of California regents
TOTAL LOST (IN MILLIONS): 144

Georgia state pension fiund
TOTAL LOST (TN MILLIONS): 127

Ohin state pension find
TOTAL LOST (IN MILLIONS): 114

New York Ciry pension fund
TOTAL LOST (IN MILLIONS): 109

Washington State employees

- — -— TOTAL LOST (IN MILLIONS): 103

Oregon siale peaston fimd
TOTAL LOST (IN MILLIONS): 77

New Jersey state pension. fund
TOTAL LOST (IN MILTIONS); 61

New York staye pension fund
TOTAL LOST (N MILLIQNS): 58

Califormia 1eachers
TOTAL LOST (IN MILLIONS): 45

Alabama retireanent system
TOTAL LOST (IN MILLIONS): 47

California public employees
TOTAL LOST (IN MILIIONS): 40

Texas teachers renTenent sysiamn
TOTAL LOST (IN MILLIONS): 36

Alaska stare pension fuhd
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TOTAL LOST (IN MILLIONS): 26

Texas employees relivement System
TOTAL LOST (IN MILLIQNS) 24

Missouri pablic schools retitement system
TOTAL LOST (IN MILLIONS): 23

Nevada state pension Tnd
TOTAL LOST (IN MILLIONS); 22

Minnesota sate pension fund
TOTAL LOST (IN MILLIONS): 20

Connecticnt stute pension thnd
TOTAL LOST (IN MILLIONS) 15

Massuchusens state pension fund
TOTAL LOST (IN MILLIONS): 13

North Carolina pension fund for stare and local employees
TOTAL LOST (IN MILLIONS): 153

[Hinois teachers retirement fund
TOTAL LOST (ON MILLIONS): 14

13nois state employees Iefvement $ySiant
TOTAL LOST (IN MILLIONS): 11-12

Los Angeles pension fund
TOTAL LOQST (IN MILLIONS): 11

Missounr state pension fund
TOTAL LOST (TN MILLIONS): 8

inois universities retirement fund
TOTAL LOST (TN MILLIONS) 8

Rhode 1siand state pensmon fund
TOTAL LOST N MILLIONS): 3

South Carolina state pensien fund
TOTAL LOST (IN MILLIONS): 4

Idaho state epdowiment fund
TOTAL LOST (IN MILLIONE): 4

kdaho state ewmployees relirement fund
TOTAL LOST (N MILLIONS): 2

Sun Francisco pension fund
TOTAL LOST (IN MILLIONS). 2

(Bource: Published reporis)
LOAD-DATE- Jannary 27, 2002
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